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("©") Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-115/2022-23 and 15.02.2023

(if)
afafl +Tzar I

sf7 arf@errgr, rg (sft«a)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

st#RtReial
('ef) Date of issue

15.02.2023

Arising out of Order-In-Original No. 140/AC/DEM/MEH/ST/Agarwal Transporter/2021-22

(s-) dt. 29.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

o1cf1WfictT cfiT r!li:r 3ITT: "9df /
M/s Agarwal Transport Corporation, 10, Samudra

('cf) Name and Address of the Complex, Nr. Bandhan Guest Home, Highway,

Appellant Mehsana - 384002

0

0

a#fazzf-zkr a d@trgrmar 2 at az<@gr #fa rnf@fa Rh at@ +Tg TT
sf2at#Rt arfha srrat grtrrseer rgammar23,r fh ha smar a fasgt 7mar &I
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

strataruqro3a:
Revision application to Government of India:

(4) a€hr 3qraa gt«ca sf@ef, 1994 ft arr zraaRt aat muraa#qt arr Rt
3q-nu pr u{ah zifa qadeu zaa 3Rh Raa, Taa, fa int, us+a fa+TT,
'ql'~~.~ cfl-cr 'lffl", ffl~. ~~: 110001 ct?I- cfil"~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi- 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -
(en) 4f Rt zfmsa ft ztRt "©"R -?r fat suet at zrr ataf in frau susrtt kszumif i, zr f@aftrs(tr r suer iz a f@ft nark

ozrttgt n« Rt 4fan tar&zl
In case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or from one warehouse to another during the course

1



of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

) sifaqa ft 3araa gm h path ft sitpt fezmer ft+&st arr it <r
adufr h g«(f@a srga, sf#a a rtRa altw zae afafa (i 2) 1998

art 109 artfa fu ·u@t
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the elate appointed under

Sec.109 of the Finance (No.2) Act, 1998.

(2) hRr sgra ga (ft) Ra(a, 2001fr9siasfa fclRRz m 'ft@TT~-8a O
fat ii, fa star farhf Raia fl mr a flag-?gru sta s?gr ft at-at
fat tr fa zaa far star Rel shr atar < mt er ff ah siaft cTTU 35-~ ii"
f.=rmfur fta g«arr #a ? arr€-6a Rt #fa sf2lfarf

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfaa am2a ahTrsgi iaqa v4 racu?t znr+a#@tats?t 200 /- "Cfi1tf~ -#1-
sui szt i«aqza caa7a smar gt at 100 0 / - cl?t" "Cfi1tf~ -#1"~I

The revision application shall be accompanied by a fee of Rs.200 /- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

In case of rebate of duty of excise on goods exported to any country or territory
outside. India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

('©") ma hagffue urvar t faffaa mawarmt h Ra#far i suit grn #aTT
grgrahRaztrmaharz ftun rear i faff@a el

ftar gen, hr&hr sgraa tenviaqsf rnrtf@aw a #fa srfh:
. Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr 3«qar ga z@Ru+, 1944 Rt aT 35-4/35-z eh siafa:
Uncler Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) ;::i-a,Rlf©a aRbaa aaru rr k# zratar ftzf, fr a ma tr ga, ht
grad gr«a u4 ?ara z4Ra nnf@2raw (f@nee) Rt ufgua 2fr ff#r, izarara i 2d mT,

iil§4-ll'-1i ~,~, ffi~:Ziil41:Z, 3!$_4-\i::.lcillc:.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
STAT) at 2uctfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
04. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
panied against (one which at least should be accompanied by a fee of
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(3) zfazarr ii m& grzit mrmgr gar ? at r@mq itgrfuRt qr@ratsrg
tt fatsr arfeg se as hgt gr sf f far ut #tf a fu zrnfefa rflf
uaufeawRt tun zRhare#tratRt ua sea far star el

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in 'the form of
crossed bank draft in favour of Asstt. Registar of a _branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

In case of the order covers a number of order-in-Original, fee for each 0.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(4) ·arr gt«a sf@far 1970 rn tisf@era ft sag4r -1 k zi«ii faff fag gar vT
3near znr per?gr zntf@sf f6far nf@2rat a an2gr r@)a Rt um #Raus 6.50 #k#r

ran feRe«trztrarf@ 1

0

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(5) z2if@ermu«t fiata ark fail Rt sit sfu saffafr sat ? sir tr
scan, a=ft Gara greensgat#z arf)fl nrnf@raw (raff@f@) fr, 1982ff el

0

(6) flt zra, tr sgra gr«an vi arac4Ra fear (fez) v@ 7Ra sftt ahTT
it a{rir (Demand) vi is (Penalty) cfiT 10% pamt#arafar? zrai,sf@ea g4vr
10~~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
Ra sear grn sit hara a ziaif, stfa 2traferft lTTlT (Duty Demanded) I

(1) is (section) 11D h azafafRa cf@r;
(2) farraz 2fezRt (frT;
(3)z #fez f=nitafr 6 hag err@r

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
nalty, where penalty alone is in dispute."

3



-4

F.NO.GAPPL/COM/STP/1760/2022

f7fr zag / ORDER-IN-APPEAL. . .

The present appeal has been filed by M/s. Agarwal Transport Corporation, 10,

Samudra Complex, Near Bandhan Guest Home, Highway, Mehsana-384002

(hereinafter referred to as "the appellant" ) against the Order-In Original No.

140/AC/DEM/MEH/ST/Agarwal Transporter/2021-22, dated 01.04.2022 (hereinafter

referred as the 'impugned order') passed by the Assistant Commissioner, CGST & C.Ex.,

Division-Mehsana, Commissionerate- Gandhinagar. [Hereinafter referred to as "the

adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were providing taxable

services and holding Service Tax Registration No. AIYPA0364PSD001. As per the

information received from the Income Tax Department, the appellant had earned

income from the services during the Financial Years 2015-16 & 2016-17. It was ()

observed from the Income Tax data vis-a-vis Service Tax data of the appellant that

there was a differential taxable value of Rs.26,53,095/- [2015-16 - "Rs. -NIL" & 2016

17 -" Rs.26,53,095/-" ]. Thus, it appeared that the appellant had evaded/ short paid

the Service Tax amounting to Rs.3,97,964/- on the differential taxable value of

Rs.26,53,095/- reflected in the Income Tax Returns, which was suppressed from the

Service Tax department.

2.1 Accordingly, a Show Cause Notice was issued to the appellant vide

F.No.V.ST/11A-64/Agarwal/2020-21, dated 30.06.2020, wherein it was proposed to

demand and recover:

(i) Service Tax amount of Rs.3,97,964/- under proviso to Section 73(.1) of the

Finance Act, 1994 readwith Section 68 of the Finance Act, 1994.

(ii) Interest under Section 75 of the Finance Act, 1994 on the above amount of

Service Tax.

(iii) Penalties under Section 77(2), 77(1) C & 78 of the Finance Act, 1994.
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3. The Show Cause Notice was adjudicated vide the impugned order wherein the

adjudicating authority has:

(i) Confirmed the demand of Service Tax amount of Rs.3,97,964/

(ii) Ordered to pay interest under Section 75 of the Finance Act, 1994, on the above

demand of Service Tax.

(iii) Imposed a penalty of Rs.10,000/- under Section 77(2) of the Finance Act, 1994.

(iv) Imposed a penalty @ Rs.200/-per day till the date of compliance or Rs.10,000/-,

whichever is higher under Section 77(1)(C) of the Finance Act, 1994.

(v) Imposed a penalty of Rs.3,97,964/- under Section 78(1) of the Finance Act,1994.

4. Being aggrieved with the impugned order, the appellant have filed the present

0 appeal on the following grounds:-

}> On the basis of ITR, the department has issued SCN which was not received by

them.

0

► Due to non receipt of notice for personal hearing or received late and non

availability of details of SCN, they could not submit documents and the

adjudicating authority has passed the present order.

► SCN was issued based on presumptions and third party information without any

verification and hence not sustainable.

► Extended period of limitation not applicable in terms of proviso to Section 731)

of the Finance Act, 1994. In support they relied upon the decision in case of M/s

Cosmic Dye Chemical Vs Collector ofC.Ex., Bombay [1995(75) ELT 721 (SC)].

► Theywere carrying out the work of Goods Transport Agency. As per Notification

No.30/2012, dated 20.06.2012 such services covered under RCM. As per the

said Notification 100% of ST is payable by the person receiving the services.

>> Since there are no tax liabilities, no penalty is imposable.
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5, Personal hearing in the matter was held on 10.02.2023. Shri Arpan Yagnik,

Chartered Accountant, appeared as authorized representative of the appellant. He

reiterated submissions made in the appeal memorandum. He submitted a copy of

certificate dated 08.06.2022 by M/s Gujarat Ambuja Exports Limited during hearing.

6. I have gone through the facts of the case, submissions made in the Appeal

Memorandum as well as submissions made at the time of personal hearing and the

materials available on the record. The issue before me for decision is as to whether the

impugned order confirming the demand of service tax amounting to Rs.3,97,964/-,

along with interest and penalty, in the facts and· circumstances of the case, is legal and

proper or otherwise. The demand pertains to the period to FY. 2016-17.

7. It is observed that the appellant was issued SCN on the basis of the data received

from the Income Tax Department and the appellant was called upon to submit O
documents/required details in respect of the difference found in their income

· reported in the ST-3 returns as compared to the Income Tax Returns. However, the

appellant failed to submit the required details. Therefore, the appellant was issued

SCN demanding Service Tax on the differential income by considering the same as

income earned from providing taxable services. The adjudicating authority had

confirmed the demand of Service Tax, along with interest and penalty, vide the

impugned order.

8. It is observed that the appellant is a Proprietorship firm and registered with the

department. They are engaged in business in relation to goods transport agency. As

per the Form 26AS submitted by the appellant for FY. 2016-17, they had received an

amount of Rs.26,53,095/- from M/s Gujarat Ambuja Exports Ltd., on which TDS had

been deducted under Section 194C of the Income Tax Act, 1961. They have claimed

that the services provided by them are covered under reverse charge mechanism in

terms of Notification No. 30/2012-ST, dated 20.06.2012.

0
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•;

8.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,

wherein it was directed that:

"2. In this regard, the undersigned is directed to inform that CBIC vide instructions
dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST, has directed the
field formations that while analysing ITR-TDS data received from Income Tax, a
reconciliation statement has to be sought from the taxpayer for the difference and
whether the service income earned by them for the corresponding period is
attributable to any of the negative list services specified in Section 66D of the Finance
Act, 1994 or exempt from payment of Service Tax, due to any reason. It was further
reiterated that demand notices may not be issued indiscriminately based on the
difference between the TR-TDS taxable value and the taxable value in Service Tax
Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts may be followed diligently. Pr. Chief Commissioner/Chief
Commissioners) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a
judicious order after proper appreciation offacts and submission of the noticee."

8.2 However, in the instant case, I find that no such exercise, as instructed by the

0

Board has been undertaken by the adjudicating authority, and the impugned order

has been issued only on the basis of the data received from the Income Tax

department. Therefore, I find that the impugned order has been passed without

following the directions issued by the CIBC.

9. It is further observed that the appellant, in the appeal memorandum, have stated

that on the basis of !TR, department has issued SCN, which was not received by them.

Further, due to non receipt of notice for personal hearing or received late and non

availability of details of SCN, they could not submit documents and the adjudicating

authority has passed the present order.



-8

F.No.GAPPL/COM/STP/1760/2022

9.1 I find that at Para 15 of the impugned order, it has been recorded that the

opportunity of personal hearing was granted on 17.02.2022, 23.02.2022 and

22.03.2022 but the appellant neither appeared for hearing nor sought any extension. It

has also been recorded at Para 14 that no reply has been filed by the appellant. The
.
adjudicating authority had decided the case ex-parte.

9.2 In terms of Section 33A (1) of the Central Excise Act, 1944, the adjudicating

authority shall give an opportunity of being heard. In terms of sub-section (2) of

Section 33A, the adjudicating authority may adjourn the case, if sufficient cause is

shown. In terms of the proviso to Section 33A (2), no adjournment shall be granted

more than three times. I find that in the instant case, three adjournments as

contemplated in Section 33A of the Central Excise Act, 1944 have not been granted to

the appellant. I find it relevant to refer to the judgment of the Hon'ble High Court of

Gujarat in the case of Regent Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj) )

wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing three

dates have been fixed and absence ofthe petitioners on those three dates appears

to have been considered as grant of three adjournments as contemplated under

the proviso to sub-section (2) ofSection 33A of the Act. In this regard it may be

noted that sub-section (2) ofSection 33A ofthe Act provides for grant ofnot more

than three adjournments, which would envisage four dates of personal hearing

and not three dates, as mentioned in the notice for personal hearing. Therefore,

even if by virtue of the dates stated in the notice for personal hearing it were

assumed that adjournments were granted, it would amount to grant of two 0
adjournments and not three adjournments, as grant ofthree adjournments would

mean, in allfour dates ofpersonal hearing."

Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.
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9.3 It is further observed that the appellant have made submissions in their appeal

memorandum, which were not made before the adjudicating authority. In view of the

above, I am of the considered view that in the interest of the principles of natural

justice, the matter is required to be remanded back for denovo adjudication after

affording the appellant the opportunity of personal hearing.

10. In view of the above, the impugned order is set aside and the matter is remanded

back to the adjudicating authority for adjudication afresh, after following principles of

natural justice. The appellant is directed to submit their written submission to the

adjudicating authority within 15 days of the receipt of this order. The appellant is also

directed to appear before the adjudicating authority as and when personal hearing is

fixed by the adjudicating authority. Accordingly, the impugned order is set aside and

the appeal of the appellant is allowed by way of remand.

The appeal filed by the appellant stands disposed of in above terms.

2_W±cs..»»
(Akal#lsShkumar) >3..

Commissioner (Appeals)

Date: 15.02.2023

ed

%%%
(Ajay Kumar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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BYRPAD I SPEED POST

To,
M/s. Agarwal Transport Corporation,
10, Samudra Complex,
Near Bandhan Guest Home,
Highway, Mehsana-384002
Gujarat

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).
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